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12th June 1755. 


| 15 „ 
John Fraſer jan. and Alexander Duncan 
ſenior, Merchants in Aberdeen, 


1 O 


The petition of John Couper Merchant there, and 
Thomas Ord Ship-maſter. 


e Reſpondents in June 1750, having given Commiſ- 
| 1 ſion to their Correſpondents, certain Skinners in New- 

- .caſile,to ſend them a Quantity of Wooll ; and the Pe- 
titioner 70%hu Conner having then freighted a Veſſel called the 
Nightingale of Holyiſland, the above Thomas Ord Maſter, 
to carry Goods from that Port to Aberdeen; he, beſides giving 


* 
- 


ublick Notice of the Ship's ly ing to for that Purpoſe, particu- 
Jaly . 20 to the ſaid Skinners, to put aboard of his Veſſel 
ſuch Wooll as they bad Occaſion to ſend down, promiſing to take 
particular Care of it; and accordingly they were prevailed 
upon to let him have the Reſpondents Wooll, which, with o— 
ther Conſiguments of the ſame Kind, was ſhipp'd aboard the ſaid 
Veſſel for Aberdeen. wed | 
As the Profits that accrued to Mr. Couper the Freighter, de- 
pended on the Quantity of the Goods ſtowed in the Ship, ſo, 
from an exorbitant Deſire of Gain, he reſolved to cram every 
"Corner of the Veſſel, and load both below Deck and above, in- 
Iide and outſide, with as much as he could fix upon it. And, 
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as this Procedure ſeem'd extraordinary to the Maſter, who was 
not in Uſe of ſeeing Goods expoſed to the Injuries of the Sea 


and, Weather, he very naturally and juſtly remonſtrated _ 


it: But Mr. Couper inſiſting to have a large Part of the Wooll 
ſtowed on the Deck and Quarters, the Maſter was at length 
prevailed upon to conſent ; though highly ſenſible of the im- 
minent Danger ſuch Wooll would neceſſarily be expoſed to, 
he took care to ſtipulate, hat he, the Maſter, was to run no 
Risk in ſo doing. WT | 

Mr. Couper. having thus removed the Difficulty occaſioned 
by the Maſter's Oppoſition, did not fail to make good Ule of 
the Licence he had obtained for Proſecution of his lucrative 
Scheme; and accordingly, after filling the Hold of the Ship, 
he pur aboard no leſs than eighteen Packs of Wooll, the one 
Half of which he found Means to croud upon Deck, and the 
other Half he diſpoſed of on the outſide of the Ship, laſhed o- 
ver- board to the Rails and Stenchons; and the Veſſel thus e- 
quipt, on the 24th of Juue, put to Sea on her Voyage fot 
Aberdeen. | 

So far the Freighter's Project was ſucceſsful: The Maſter's Al- 
lowance was to receive no Increale, altho'the Ship was loaded. 
and harneſſed outſide and in, while equal Profits were expected 
by the Freighter from the whole Stowage indiſcriminately. How- 
ever, aſhort Time proved the Juſtice of the Maſter's Oppoſition 
to this Manner of loading, and the Prudence of his Stipulation _ 
with Mr. C2zper, that he ſhould not run the Risk of this Out- 
ſide-cargo; for as it is natural to ſuppoſe, that in the ordinar 
courſe of failing, the Wooll-packs laſhed on the outſide of the Ship, 
would frequently dip into the. Sea, and by ſucking in the Wa- 
ter like a Spunge, immediately double or triple their Weight, 
ſo it can ſcarcely be imagined, that ſo weak a Support as the 
Rails of a little coaſting Veſſel would long ſuſtain it: And ac- 
cordingly it appears, that ſo ſoon as two Days after failing from 
Newcaſtle, a Gale of Wind ſpringing up, and occaſioning a 
high Sea, the Weight of the Packs being increaſed by the 
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breaking of a Wave, the whole Rails at once gave Way, and 
together with all the Wooll thus laſhed to them, fell into the 
Sea, and was irrecoverably loſt. | 
Such was the Iſſue of this hopeful Scheme, and by a Ma- 
nagement which the Reſpondent cannot avoid pointing out to 
your Lordſhips, as carrying at leaſt a ſuſpicious Appearance, 
no leſs than ſeven of the nine Packs of Wooll thus loſt be- 
longed to the Reſpondents ; at the ſame Time a Number, the 
Property of William Couper the Father of this Freighter, 
were carcfully lodged in the Hold, and only two Packs of his 
left out of it, and thele ſtowed upon Deck, where all remain- 
ed ſafe, while the whole that was laſhed over board perithed 
together in a Moment. Aud at any Rate it muſt be acknow- 
ledged, that if a large Part of the Cargo was to be ſtowed ſe- 
curely, and the Remainder placed apparently in the moſt ha- 
zardous Situation, a Freighter, who intended to have done 
Juſtice to his Employers, would not have failed to have 
put their Goods in the Place of Safety, and dilpoled of what 
might be called his own, in that of Danger. | 
This however being the Fate of the Reſpondents Goods, 
they thereupon brought their Action againſt Ord the Maſter, 
before the Magiſtrates of Aberdeen, as Vice- Admiral Deputes. 
for Reparation of their Loſs, to which Proceſs Corper the 
Freighter was afterwards made a Party, and in the Courſe 
olf it acknowledged, that he freighted the Ship, and acquaint- 
ed every Perſon he knew, who traded betwixt Newcaſtle and. 
Aberdeen, if they had any Goods, to put them aboard ; 
that after the Hold was filled, Eighteen Packs of Wool! 
which remained of the fifty-nine contained in the Licence 
taken out from the Cuſtomhouſe, were turned upon Deck and 
ſtowed there, and at the Quarters, as above mentioned; and 
that, although the Maſter gave no Bill of Loading, (as ſuch 
Bills are not ordinarily given for Wooll ſhipt at Newcaſtle, 
except in Time of War when Inſurance is made) yet in Fact, 
ſeven oft he nine Packs loſt at Sea were the Property of 2 
e. 
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Reſpondents, and of. Hary Dieler, from whom they derive 
Right. | 7 | 
And further, Ord the Maſter being examined upon Oath, 


inter alia deponed, That while the Ship was loading at 
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Newcaſtle, Couper the Freighter, with ſome other Gentle- 
men whom he knew not, came on board his Ship, and look- 


cd into the Hold, in order to compure what Wooll ſhe 


would ſtow, and they gave it as their Opinion, that jifty 
Packs of Wooll could be flowed in the Hold, and nine up- 
on the Quarter Deck. That he objected againſt taking a- 
ny Wooll upon his Deck, becauſe he had only freighted the 
Hold of his Ship, and not the Quarters, and if he received any 
Wooll upon his Deck, he ought to have the Freight of it to 
himſelf; but Mr. Couper (the Freighter) inſiſting that it 
was ordinary for all Ships to carry Wooll upon their Deck 
ſor the Freighter's Account, and having adviſed with Charles 
Leys Shipmaſter in Aberdeen, then at Newcaſtle, to whom 
Mr. Couper carried him, and Mr. Leys telling him that it 
was a cuſtomary thing for Ships to carry Wooll on their 
Dcck for the Freighter's Account, the Deponent agreed to 


it, but told Mr. Couper at the ſame Time, that he the Depo- 


nent was to run no Rish in ſ doing. To this he adds, 


in his Defences before the inferior Court as to this Point, 


That Mr. Leys told him that no Shipmaſter was ever liable 
for any Risk anent ſuch Bags ſo ſtowed, neither did they give 
any Receipts or Bills of Loading therefore; and he the Ma- 
ſter being a mere Stranger to ſuch Practices, complied with 
the Freighter, who ordered theſe Bags to be laſhed on the 
Quarters, which the Freighter directed and ſeed done.“ And 


in his Oath he likewiſe proves what is above mentioned, as 
to the Number of the Packs ſo diſpoſed, deponing, that after 


* the Hold was full,the Labourers who had wrought in the Hold 


of the Ship ſtowing the Wooll, turned ezgh7een Packs of Wooll 
© from: the Key upon the Deck of the Ship, and that af- 
ter the Wooll was on the Deck he ſecurcd the fame gert 
Morning on his Quarters, outſide and inſide, Whence 


AC 
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it appears, that double the Quantity that had been agreed on 
by the Perſons whom the Freighter had brought to view the 
Ship, were ſo diſpoſed of, which amounts likewiſe to a pret- 
ty ſtrong Proof, that theſe Viſitors, whoever they were, in 
making their Eſtimation, had no View to laſhing the Wooll, 
on the outſide of the Quarters, but only on the inſide, where 
accordingly nine of the cighteen Packs were placed, and (uft- 
fered no material Damage, and that Conper the Freighter muſt 
of himſelf have ordered the other nine Packs that were loſt, 
to be laſhed on the outſide, either to make up the full Number 
fifty nine, upon a Deficiency of Room in the Hold, or over 
and above that Number, with a View to make ſtill further 
Gain; and it matters not to the preſent Queſtion which of the 

two was the Calc. | 
Such is the material Part of the Proof before the inferior 
Court, relative to the ſhipping and diſpoſing of the Goods on 
board, and after various Proceedings, which need not be here 

recited: The Provoſt and four Baillies of Aberdeen, bein 

ſolemnly aſſembled for the Purpoſe, on the 28th of Aug uſt 
1750, pronounced the following Judgment: * Find from the 
»Depoſitions of the Maſter and Crew; that the ſaid 7% 
* Couper, as Freighter of the Ship, importuned the Maſter 
not only to take the Wooll on board, but allo to ſtow ſuch 
* of it, on the out Quarters, as could not be ſtowed in the 
Hold or Deck, ſo as the ſaid Fohn Conper might get the 
Benefit of the Freight thereof. And therefore finds, the ſaid 
Thomas Ord the Maſter, and the ſaid Zohn Conper the 
*. Freighter, liable conjunctly and ſeverally, for the Value of 
* ſuch of the ſaid Wooll, as was laſhed upon the Outſide of 
* the Quarters of the ſaid Ship, and was wafhed away by 
Accident, unleſs the ſaid Thomas Ord and John Conper, 
prove, that the Skinners, or thoſe who ſhipped the Woolf, 
© agreed to run the Risk of ſuch of the ſaid Wooll as was 
* laſhed on the Outſide of Jy Quarters of the ſaid Ship, and 
: *- (Os 
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to indemnify the Maſter and Freighter of any Accident that 
* might happen thereto. 

The Reipondents will beg Leave to ſay, that this Judgment 
is highly conſonant with the Rules of Reaſon and Equity, as 


well as thoſe of the Law maritime; it is pronounced with due 
Dcliberation and Enquiry into the Circumſtances of the Cale, 
by Merchants, who, were this Queſtion to be tried in the 
Courts of England, would be called by the learned Judges 
to aſſiſt them, as an experienced Jury for Determination of 
it; they are Gentlemen of the greateſt Probity, and long 
Practice in Trade, and their Deciſion rightly ſuppoſes, the 
Risk of Goods expoſed to uncommon Danger by a Maſter, 
or his Freighter, without any poſitive Agreement with the 
Owners, or their Agents, to ly upon ſuch Maſter, or Freight- 
er, as take upon them to place the Goods of others, in ſo 
hazardous a Situation; and therefore to take off this Obliga- 
tion from the Petitioners, they allowed them a Proof of 
a poſitive Agreement, with the Perſons who ſhipped the 
Wooll ro undertake the Risk of what was ſo expoled. But 
as the Petitioners were conſcious, that no ſuch Agreement 
ever was made, they did not chooſe to attempt that Proof, 
but, in hopes of better Succeſs here, brought the Caule into 
Court by an Advocation, where they endeavoured to get the 
Iſſue of the Queſtion put upon a broader Footing; and, on 
the 7th of December 1750, the Lord Milton Ordinary, Al- 
« lowed them a Proof before Anſwer ; that in rranſporting 
Wooll from Newcaſtle, it was the Cuſtom to laſh the ſame 
on the outſide of the Quarters of Ships; as alſo, that the 
Purſuers Correſpondents were preſent at loading the Ship. 
* and ſeed the Wooll laſhed, without making any ObjeRion. 

The Reſpondents now apprehended, thar the Defenders 
would have fallen to proving in earneſt ; but it ſeems, they 
reſolved to put that off ſtill longer for an after Game ; and 
therefore they propoſed, in order (as they laid) to fave Time 
and Expence ; that the Reſpondents ſhould be ordained to 


give 


1 
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ES) | 
give Anſwers to a Condeſcendence of Facts exhibited by them; 
and accordingly ſuch Condeſcendence and Anſwers being given 
ia, the Parties joined Iſſue thereupon, as in a concluded Cauſe, 


and Memorials upon the Import thereof, being preſented on 


both Sides, the Lord Ordinary, upon the 27th of February 
I752, pronounced an Interlocutor, Finding the Defenders, 
John Couper aud Thomas Ord, conjundtly and ſeverally, 
liable to the Purſuers, for the Value of the Mooll libelled, 
which was laſhed' to the Outſide of the Ship, and waſhed 
away: And to this Interlocutor his Lordſhip adhered, and 
refuſed a Repreſentation againſt it. | 

The Defenders, however, thought proper to reclaim, and 
upon adviſing their Petition, with, Anſwers for the Purſuers, 
your Lordſhips were pleaſed, on the 21ſt of February laſt, 
To adhere to the Ordinary's Interlocutor, refuſe the De- 
fire of the Petition, and remit to his Lordſhip to pro- 
ceed accordingly. And the Defenders, having again applied 
for a Review and Alteration of the Judgment againſt them, the 
Purſuers are likewiſe obliged, once more, to lay their Caſe 
before your Lordſhips, in theſe Anſwers to this ſecond reclaim- 
ing Petition. 

And having already ſtated the Facts, that gave Riſe to this 
Proceſs, pretty fully, the Purſuers (who muſt now reſume the 
Title of Reſpondents); humbly apprehend, that there is not 
much Occaſton for Argument, to ſatisfy your Lordſhips of the 


Juſtice of their Claim. The Queſtion reſolves ſhortly into theſe 


two Heads: 17, Whether the Packs of Wooll loſt at Seca, 
were ſtowed in ſuch a proper and careful Manner, as to tranſ- 
fer the Damage from the Maſter and Freighter of the Ship, 
to the Proprietors of the Wooll ? And, 240, If ſuppoſing 


the Wooll to have been improperly ſtowed, yet a Proof of 


the Preyalence of a general Practice of ſuch Stowage, joined 
to its having been, in this Caſe, exerciſed in Preſence of the 
Merchants who ſhipped the W ooll, without Oppoſition ow 

chem, 


them, ſhould be ſufficient ro throw the Loſs upon the Owners 


of the Goods? 
And with regard to the firſt Point, How far the Wooll was 


property ſtowed, the Reſpondents have faid enough already, 


to ſhew, that the placing Goods upon the Deck of a Ship, or 
any where without the Hold; but eſpecially, the laſhing theſe 
of a weighty Nature to the Rails, and hanging them over 
board, carries with it the higheſt Degree of Abſurdity, impoſ- 
fible to be vindicated. Every Body knows, that the Burden 
of Ships is aſcertained by the Capacity of the Hold; and in 
the preſent Caſe, when Conper the Freighter inſiſted with the 
Maſter, to ſtow great Part of the Wooll above Deck, he an- 
ſwered very properly, That he had only freighted the Hold 
of his Ship. And tho' he was indeed prevailed on to agree 
to this dangerous Stowage, yet ſo ſenſible was he of the ex- 
traordinary Hazard ſuch Goods muſt he cxpoſed to, that he 
firſt expreſly ſtipulated, he ſhould run no Risk in ſo doing. 
One great Purpoie of a Ship's Deck, is to cover and protect 
the Goods that are in the Hold; and it is therefore ridiculous 
to ſay, that Goods placed below Deck, may ſuffer as much 
by the ſpringing of a Leak, as theſe above by the breaking in 
of a Waye; for common Senſe ſhows, and were Inſtances 
wanting. the preſent would prove it; that tho' Goods in the 
Hold may ſuffer a little by a Leak, if of a certain Quality, 
yet they never can be utterly loſt, fo long as the Veſſel does 
not go to the Bottom; while on the contrary, Goods above 
Deck may, by an accidental Wave, be in a Moment ſwept 
into the Sea, tho” the Ship continues ſafe, and reaches her de- 
ſtined Port; and till greater is the Risk of Goods that are laſhed _ 
over board to the Rails, like thoſe of the Reſpondents, eſpeci- 
ally of ſuch a Quality as Wooll, which by frequently dipping 

into, and ſucking in the Water, ſo greatly increaſes its 
Weight, as to be alone ſufficient to tear oft the Rails, 
without the Aid of any hard Weather to haſten its Deſtru- 


ion. | 
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In ſhort, the Danger and Abſurdity of ſuch Stowage, is fo 
apparent, that the Petitioners themſelves are obliged to give 
up its Vindication: And when that is the Caſe, the Reſpon- 
dents can ſcarcely think they are in earneſt, when they argue, 
that nevertheleſs a ſpecial Agreement with the Shipmaſter was 
neceſſary to throw the Risk of theſe Goods upon him or his 
Freighter ; when on the other hand it is obvious, nothing leſs 
than ſuch a ſpecial Agreement could rel/zeve him of that Risk 
ariſing from ſuch dangerous Stowage. 

The Principles of Law with regard to the Obligations in- 
cumbent on Shipmaſters and their Owners, obtain univertally, 
and the whole mercantile World has agreed in requiring at their 
Hand double Care and Attention, for the Safety and Preſer— 
vation of theſe Goods, whercof the Cuſtody is committed to 
them. Commerce is the Parent of Wealth, and even of Con- 
veniency to all Nations; and as in the Profecution of it, People 
are obliged to truſt Perſons of that Profeſſion, who are too 

1 often levi ſſimæ fidei homines, it is moſt reaſonable they ſhould 
q - be tied down to give the ſtricteſt Attention to the Intereſt of 
| their Employers. Hence Accidents and Misfortunes, thatin com- 

mon Caſes would afford a relevant Defence. have no Weight in 
theirs; ſuperior Force and unavoidable Calamities are alone avail- 
able to fruſtrate that Claim, which the e e of Goods are 
intitled to againſt Maſters or Owners of Veſſels, on board of which 
theſe Goods have been received; and this, ſays the Civilian, ob- 
. tains, quia eft in ipſorum arbitrio ne quem recipiant : & niſt 
hoc eſſet ſtatutum, materia daretur cum furibus adver ſus eos 

11 quos recipiunt coeundi; cum ne nunc quidem abſlineant hu- 

juſimodi fraudibus. I. 1. $1. Nau. Caup. 

It is unneceſſary therefore to trouble your Lordſhips with 
Authorities to eſtabliſh this Point, which is ſo univerſally 
known and underſtood, eſpecially as the Reſpondents, in their 
Anſwers to the firit reclaiming Bill, adduced ſeveral very im- 

portant. The Point here argued was eſtabliſhed ſo early as the 
Days of the Romans, by the famous Edict, nautæ caupones 

| C flabularu, 
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flabularii, and from that Source likewiſe we derive the 2cio 
exercitaria, a Branch of the ſame wiſe Plan. All Nations 
have adopted theſe Rules, and ſome have improved upon them, 
eſpecially the French, whoſe naval Couſtitutions are allowed 
to be excellent. Thus, in regard to the Particular now com- 
plained of, there were anciently in their Ports certain Offi- 
cers, called Arrameurs, or Stowers, whoſe Buſineſs was to 
diſpoſe right all Goods, Bails or Parcels brought aboard the 
Ship; and altho' the Maſter or Crew underſtood this Buſineſs, 
perhaps as well as they, they never meddled with it, being 
accountable if they did, for any Accident occaſioned by the 
Stowage, Laws of the Admiralty, vol. 1. p. 69. 

The naval Laws of Olleron particularly ſubject the Maſter 
to Damage occaſioned by Errors in Stowage. And the 23d 
Article of the Laws of //7zsbay, once a noted trading City in 
the Baltick, ordains, * That if the Cargo is ill lowed, and 
* the Ship badly trimmed, and any Damage happens. thereby 
to the Ship or Goods, the Mariners ſhall be reſponſal for the 
* Damages, as far as they have wherewithal to do it.” So 
likewiſe by the Sea-laws of France, eſtabliſhed by Lewis 
XIV. in the 168r, cap. 16. F 1. it is ſpecially enacted, 
* That no Maſter ſhall load any Goods upon the Ship's Deck, 
* withour the Order or Conſent of his Merchants, under the 
Pain of being anſwerable for all. the Damages that may 
* happen.” And that this holds roo in the Law of England, 
appears from many Authorities, and Mo/loy in particular, 
when treating of Averages payable to the Proprietors of Goods 
thrown over board, ſays, That if it falls out, the Ship or 
« Vellel, by the indiſtreet flowing or loading the Ship, above 
the Birth- mark, ſuch Ejection happen, in that Caſe it has 
been uſed by the maritime Laws, no Contribution to be made, 
« but Satisfaction is to be anſwered by the Shipmaſter or 
* Owners. And ſurely, where Goods miſplaced are not 
thrown, but waſhed oyer board, muchgreater Reafon is there, 
that theſe who. had the Care of them ſhould ſuſtain the Lots. 
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The Petitioners 4 are extremely wrong in arguing. 
that this Obligation on the Maſter and Owners, amounts to 
an abſolute Inſurance; for properly Inſurance begins, where 
that Obligation ends, as it is calculated to indemnify the Pro- 
prietors of Goods, in the Event of a total Loſs by Capture or 
Shipwreck; whereas the Maſter and Freighter's Obligation 
extends no further than the Reparation of ſuch paitial Loſs or 
Damage as the Goods ſuſtain by improper Stowage, or being 
otherwiſe expoſed to uncommon. Danger through their Fault or 
Negligence: And as it is at all times in their Power to refuſe 
fuch Goods, as they have not Room for in the proper Place, 
if they, from. Deſire of Gain, chuſe to rake more, and place 
them aboye Deck, or hang them over board, as in the pre- 
ſent Caſe, then if they arrive in Safety, all is well, and they 
reap the Profits of their Adventure; and on the other hand, 
if the Goods are damnified or loſt by the Way, ſhi zmputent, 
they have their own Raſhneſs to blame, and muſt therefore 
pay the due Price of their Folly. 
So much the Reſpondents apprehend is ſufficient to prove 
the firſt and material Point in their Favour, * That the Wooll 
having been improperly ſtowed, the Damage ought to fall 
on the Maſter and Freighter.“ Aud as to the ſecond Point, 
Whether the general Practice of ſtowing Wooll in that Man— 
ner, if proved; is ſufficient to throw the Risk on the Pro- 
* prictors,” little Argument may ſuffice to ſhow that it is not: 
For admitting the Fact to be proved, as the Petitioners 
would have it, that Woolt from Newca/?/e is ordinarily laſh- 
ed on the ourfides of Ships, yet that is by no Means relevant 
to bar the Reſpondents Claim for Loſs ſuſtained thereby, un- 
leſs the Petitioners can likewiſe ſhow, that in the mercantile 
Practice, where ſuch Loſs has happened, it has been ſuſtained 
by the Proprietor of the Wooll, and not the Maſter or Freigh- 
ter: This, tis believed however they will not pretend to; 
while, on the contrary, a late Caſe is mentioned in the Reſpon- 
dent Mr. Fraſer's Anſwers to the Petitioner's. * 

| . ence 
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dence, Art. 6. where ſeveral Packs of Wooll, belonging in 
Part, to WMilliam Conper the Petitioner's own Father, was loſt 
off the Deck or Quarters of the Ship, the Providence of A. 
berdeen, the Value of which was paid to him and Mr. Middle- 
fon the other Proprietor, by the Maſter and Owners of the 
Veſlel; and as the Reſpondent had his Information from the 
laid Mr. Middleton, and the Truth of it has not been denied by 


the Petitioner Mr. Couper, whole Father is (till alive, it muſt 


be conſidered by your Lordſhips as a Precedent exactly in 
Point to the preſent Cale. 


In ſhort, the Univerſality of this Practice amongſt Shipma- 


ſters of laſhing Wooll in that Manner, however great, can ne- 


er be a Juſtification of the Petitioners, ſo as to exempt them 
rom Damages. Malverſations in the Exerciſe of Duty, how- 
ever generally and ſucceſsfully practiſed, will never alter the 
Nature of Right and Wrong; and as long as mercenary People 
find their Account in the general Succeſs of a bad Practice, 
they will not eaſily throw it aſide, although they run the 
Risk of its ſometimes failing. Merchants, upon particular 
Occaſions, may be willing to run the Risk of having their 
Goods expoſed in this Manner. when they cannot get them 
otherwiſe tranſported; and Shipmaſters, tempted by a high 
Freight, may be diſpoſed to take the Risk upon themſelves; 
but Abuſes of any Kind will never be ſufficient to overthrow 
the general Rules and Principles of Law. 

The Petitioners then have no Reaſon to exult over what 
they are pleaſed to. hold as an Admiſſion of this general 


Practice in the Reſpondents Anſwers to their Condeſcendence. 


The Reſpondents will be forgiven to ſay for themſelves, that 
actuated by no ſtronger Motive than the Love of Truth and 
Juſtice: They have there told plainly all that they knew, what- 
ever might be irs Effect, but they humbly apprehend that no- 
thing they have there ſaid, how ever wreſted, can anſwer the 
Petitioners Purpole. . ry uit 7 
Your Lordſhips will obſerve, that with Regard to the Pre 
» .CTICEC 
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Rice of ſtowing Wooll * Becks, or laſhing it to the Sides 
of the Ships, the Reſpondents acknowledge no more than that 
* they have /metimes ſeen Wooll from London and News- 
caſtle ſtowed in that Manner, and that then they always 

looked on the Maſter and Freighter to be liable for the Lols, 

if any happened, for this very good Reaſon, * That they 

never knew leſs Freight paid for Wooll ſtowed upon the 

Deck, and laſhed to the Ship-ſide and Quarters, than tor whar 

was ſtowed under Deck; and if the Practice was otherwiſe, 

ir would be ealy for Ship-maſters, and their Owners and 

Freighters, for the Greed of a few Pounds, to make thePropric- 

tors of Wooll run the Risk of 100 J. &. terling and up wards, 

which would be of the moſt dangerous Conlequeuce, eſpeci- 

ally as the Ship-maſter has it in his Power to ſtow the Wooll 

of thoſe he fayours under Deck, and the Wooll of thoſe he 

does not fayour above the Deck, and without the Ship's Side 
and Quarters, adding, that they heard that Ship-maſters 

and Freighters were always liable for the Loſs of Wooll 
ſo ſtowed, and in all Caſes of ſuch Loſs, the Value made up 
to the Sufferers.” 

Such is the Account the Reſpondents give of this Pra: 
ctice, which is far from ſupporting the Petitioners Plea of Uni- 
verſality, as there is not the ſmalleſt Evidence in Proceſs, 
or offered to be brought by the Petitioners, that where 
W ooll ſo ſtowed was loſt, the Damage was ſuſtained by 
the Proprietors; and without a Proof of that Circumſtance, the 
Practice however general. proves no more than the Avarice and 
Raſhneſs of thoſe who ule it; and this Fact mentioned by the 


4 


Reſpondents, and admitted by the Petitioners, that the ſame 


Freight is paid for Wooll laſhed overboard, as that lodged ia 
the Hold, affords a convincing Argument, that the Risk is in 


ſuch Caſes run by the Maſter or Freighter, excepting where the 


contrary is expreſly agreed; for it is impoſlible ro ſuppoſe that 
any Man, much lets a Merchant, or Perſon of Experience, would 
be ſo mad as to permit his Goods to be expoſed in a Place of 
imminent Dauger, and conſent to pay as high Freight for them 
as if they were lodged in the Hold, a Place of abſolute Safcry, 


when compared with the Stowage on the outfide ofa Ship, 
— Aud 
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And agreeable to this, the Reſpondent Mr. Fraſer, after tel- 
ling that he ſometimes expreſly gave Orders or Allows 
ance to ſtow his Wooll upon Deck, or laſh the ſame to 


the Sides of the Ship, and in one Caſe agreed to run the 


Risk, adds, that he then paid leſs Freight for what 
* was above Deck than what was under; and he likewiſe 
tells your Lordſhips, that in the Year 1750, when he him- 
« ſelf had freighted a Ship at Newca/?/e, he refuſed to take a- 
© board ſome Wooll belonging to a Friend of his own, {Hary 
Tytler) and lodge it above Deck, even within the Rails, 


'* unleſs he would run the Risk of it.“ So that on the whole 


it is obvious, that there is no Occaſion for allowing a Proof 
of the general Practice of ſtowing Wooll above Deck, or on 
the outſide of Ships, as Muſtra probatur, quod probatum 
non relevet, ſuppoſing that Practice to be univerſal, it is un- 
diſputable, that in all Caſes, the Risk of Wooll ſo ſtowed, muſt 


ly on the Maſter and Owners who preſume to place it in that 
dangerous Situation, unleſs either it is ſo ſtowed by the ex- 


preſs Direction of the Proprietors, or they, by a poſitive Bar- 
gain agree, to relieve the Maſter or Owners of that Risk. 

And this leads to the laſt Point argued by the Petitioners, 
which indeed is the only one that carries any Appearance of 
Relevancy, to wit, that the Wooll in Queſtion was ſhipt 
by the Purſuers Correſpondents, and ſtowed in their Pre- 
* ſence without any Objection made by them.” With regard 
to which the Reſpondents apprehend, that at leaſt no Evi- 
dence hitherto appears of that Fact; for as to the Depoſiti- 
ons of Chapman and Tindal referred to by the Petitioners, 
they go no further than ſaying, *© they ſaw ſome Gentlemen 
* whom they ſuppoſed to be Skinners, aſſiſting the Labourers 
to roll aboard the Veſſel, the Wooll that was to be ſtowed on 
their Deck, and that when the Wooll was fo ſtowed, they 
* ſaw the ſaid Gentlemen on the Key, and heard them make 
no Objection;è and Ord the Maſter, who only ſwears as 
to their viewing the Ship and computing her Contents, de- 
ſcribes them as Per ſons nnknown'to him: So as there is not the 
ſmalleſt Evidence that theſe Perſons were the W 0 0A 

Or- 
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Correſpondents : Neither is there any Proof that they, who- 
ever they were, gave any Authority to the Maſter or Freight- 
er for laſhing the Wooll on the outſide of the Ship. 

Nor does Jlderſton's or Bruce's Aﬀidavit, mentioning, 
that they ſhipt the ſaid Wooll on board the Petitioners Veſſel, 
and that at the Time of hipping the ſame, Conper the Freight- 
er promiſed to Bruce to take a particular Care of it, prove 
that cither of them were preſent at the Time of the Stowage, 
for, taking the Word Shzpprng, in the Petitioners litcral Senſe, 
to mean the very actual Attendance and Aſſiſtance at putting 
the.Wooll on board the Veſſel, yet any Concluſion from that 
is taken off by the Oaths of both the Maſter and Mariners, 
who agree that the Wooll was not ſtowed on Deck or laſhed 
over board till the Day after it was ſhipt; and your Lord- 
ſhips will alſo obſerve, that this Allegation of the Petitioners 
has been from the Beginning of this Cauſe poſitively denied 
by the Reſpondents; and although a Proof of it was allowed 
the Petitioners by the Lord Ordinary's firſt Interlocutor, yet they 
did not chuſe to attempt it, well knowing they muſt have failed; 
and fo contented themſelves with putting an Interrogator to the 
Reſpondents, * Whether or not their Correſpondents at New- 
* caſtle ſignified by their Letters that they had ſeen the Wooll 
* ſhipt there for their Behoof? To which both of them an- 
ſwered directly in the Negative. Mr. Duncan adding, that 
he knows it is nor uſual for them to ſland beſide, and ſee 
Goods ſhipt. 

The Reſpondents therefore hope that your Lordſhips will 
even be ſatisfied from the Evidence in Proceſs, that theſe Gentle- 
men gave no Manner of Countenance, much leſs Authority. 
to the Petitioners ſtowing the Wooll in the Manner that occa- 
ſioned its Loſs; and on thecontrary, ſuppoſing what the Petition- 
ers alledge to be true, yet fruſtra $914 jon it is not releyant 
to aſſoilzie them from this Action; for granting the above 
Gentlemen to have been preſent, without objecting at laſh- 
ing the Wooll over board, and that the other Point urged by 
the Petitioners were likewiſe true, namely. the general Practice 
of ſtowing Wooll in that Manner, muſt not your Lordſhips 
{ill conclude, they gave themſelves no Trouble * it. 
rom 
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From the Conſideration { the Maſter and Freighters being li- 
able to the Proprietors, for any Damage the Wooll ſo ſtowed 
might ſuſtain? It is not the Merchant's Buſineſs to ad- 
vert to the Stowage of the Goods; when they are once 
fairly delivered over to the Maſter or Freighter, they only are 
liable. And in ſhort, the Petitioners prove nothing, unleſs 
they make it appear, that the Perſons who ſhipped. the Wool}, 
expreſly agreed to run the Risk of ſo much thereof as was 
laſhed to the Outſide of the Ship; but this they never yet of- 
fered to undertake, tho' it was put to them by the Judgment 
of the Magiſtrates of Aberdeen. | | 
The Reſpondents maſt now beg your Lordſhips Forgive» 
neſs for the Length of this Paper, occaſioned by the Impor- 
tance of the Cauſe, not only to themſelves, but likewiſe to 
all Merchants whatever, who, ſhould the Petitioners prevail, 
muſt ly at the Mercy of every Shipmaſter or Freighter, as to 
the Secyrity of their moſt precious Effects. The Trade of 
Aberdeen, particularly in the Article of Wooll, every body 
knows, is a moſt valuable Branch of Traffick; and were the 
Perſons employed in its Carriage, diſcharged from all Attention 
to the Merchants Intereſt, the dangerous Conſequences are ap- 
parent. The Reſpondents therefore humbly hope, that your 
Lordſhips will particularly attend to its Concerns; and now that 
this Cauſe is fully laid open, they flatterthemſelves your Lordſhips 
Interlocutor will be final, and that you will not ſuffer it to be unne- 
ceſſarily protracted, by allowing the Petitioners a further Proof of 
Facts that have no Manner of Relevancy in them; more eſpecially 
when it is conſidered, that both Parties poſitively agreed to put 
the Iſſue of the Caſe upon the Evidence contained in the Conde- 
ſcendence and Anſwers; and that all the Proof the Petitioners 
now offer to adduce, was allowed them by the Ordinary no leſs 
than five Years ago, when inſtead of attempting it, they had Re- 
courſe to theſe Condeſcendences; and ſiuce that Method of Proof 
was acquieſced in by the Reſpondents, it will be extremely hard 
to involve themin a freſh one, which to all Appearance may put 
them off ſome V ears longer, to no better Purpoſe than the former. 


In reſpeff whereof, &c. "8 
4 Es DAV. RAE. 
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